

Name, Address and Telephone Number

____________________________

____________________________

____________________________

____________________________

□ Attorney for ________________________
□ Self-Represented 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________

_______________________________
)
Case No. ___________________







)

          Insert the Case Number 


)

and, or versus
EX PARTE MOTION FOR STAY OF EXECUTION; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF DEFENDANT; ORDER THEREON [CCP §918(a)]
_______________________________
)
(Landlord-Tenant)
)

_______________________________
)
____________________________________

Defendant(s), ___________________________, hereby move(s) the Court for an ex parte order to stay execution of the judgment rendered in these proceedings until _____________________, 20___ in order to avoid extreme hardship to the Defendant(s). The motion is based upon the included Memorandum of Points and Authorities and Declaration, and upon all the papers and records on file herein.

Dated:  


__________________________________ __________________________________

Signature(s) of Defendant(s)

__________________________________ __________________________________

Printed Name(s) of Defendant(s)
MEMORANDUM OF POINTS AND AUTHORITIES

1. A Judge of the Superior Court may stay the execution of any judgment or order. (Code Civ. Proc. § 918, subdiv. (a).)  In situations where justice requires a stay of execution, the Court may do so without the consent of the adverse party for a period of up to 40 days. (Code Civ. Proc. § 918, subdiv. (b).) California Landlord - Tenant Practice California Continuing Education of the Bar (2016), §13.53. This 40 day figure is derived from the provision that the court may stay execution for a period which extends for 10 days beyond the last date on which a notice of appeal could be filed. (Code Civ. Proc. § 918, subdiv. (b).) The last date on which a notice of appeal can be filed from an unlawful detainer judgment is 30 days after the notice of entry of judgment is mailed by the clerk or opposing party, or 90 days after the entry of judgment, whichever is earlier. (Cal. Rules of Ct., Rule 8.822.) Therefore, the judge can stay the execution of an unlawful detainer judgment for 40 days after the notice of entry of judgment is served.

2. In Industrial Indemnity Co. v. Levine (1975) 49 Cal.App.3d 698 at page 700, the Court remarked, “A stay of execution granted under Code of Civil Procedure section 681(a) (now Code of Civil Procedure section 918(a)), is used to allow the judgment debtor time to gather his resources so that the judgment may be satisfied without unnecessary hardship.”

3. In Medford v. Superior Court (1983) 140 Cal.App.3d 236, 240, the Court stated that a stay of execution may be conditioned on the tenant’s payment of rent accruing during the period of the stay, but not on payment of back rent. Said the Court:
“The possibility of loss of back rent on accrued damages is not a consequence of granting such relief to the tenant. The landlord gains sufficient protection from the deposit of the contract rent as it becomes due.” Id. at 240.

4.  In the present case (specify the facts, the interests of justice – from both sides, that you wish the Court to consider in making its ruling): ________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

5. Defendant(s) have no other resources to aid in finding other temporary housing, and, for the following reason(s), it would work a severe hardship upon Defendant(s) – if Defendant(s) are evicted ________________________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Given this information, prejudice to the Plaintiff by a ____ day delay is outweighed by the hardship on Defendant(s) in moving at a time where affordable housing in the area is very difficult to find, especially for families with children.


6. Defendant(s) submit(s) that in order to avoid extreme hardship to him or her or them, that this Court should grant a stay of execution until ________________________________.

Dated:  


__________________________________ __________________________________

Signature(s) of Defendant(s)

__________________________________ __________________________________

Printed Name(s) of Defendant(s)
DECLARATION OF DEFENDANT(S)
I/We _____________________________ _____________________________, hereby declare:

1.
I(we) am(are) the defendant(s) in this action.

2.
My(our) current address is set forth above the caption in these papers. I(we) have resided at this address at all relevant times since the inception of this action.

3.
I(we) have tried to work out an agreement with Plaintiff, but have been unable to do so.


4.
On, _____________ 20___, at __:__ a.m./p.m., I(we) notified Plaintiff or his/her attorney of this ex parte application by: (method of communication used)__________________________. He/she said he/she is / is not (circle one) planning to oppose this Ex Parte Application.

5.
This notice was provided within a reasonable time, pursuant to California Rules of Court Rule 3.1203(b).  □I gave notice immediately after learning I could file these papers.

6.
If the requested Order Staying Execution of the Judgment is not granted, I and my family will suffer extreme hardship as follows: ________________________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
I/We declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on ____________, 20___ in _________________, California.


__________________________________ __________________________________

Signature(s) of Defendant


__________________________________ __________________________________

Printed Name(s) of Defendant

Name, Address and Telephone Number

____________________________

____________________________

____________________________

____________________________

□ Attorney for ________________________
□ Self-Represented 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________

_______________________________
)
Case No. ___________________







)

          Insert the Case Number 


)

and, or versus
ORDER STAYING ENFORCEMENT 
_______________________________
)
OF WRIT 

)


_______________________________
)
____________________________________

IT IS ORDERED that there shall be no further action taken by Plaintiff(s) or by anyone acting for or with Plaintiff(s), including the Sheriff of ___________ County, to enforce or execute the judgment hereto before entered against Defendant(s) in the above-entitled action until _______________________________. A copy of this Order shall be served on Plaintiff or Plaintiff’s attorney by 5:00 p.m. on __________________, 20___.

Dated:  ______________________ 

      ________________________________________
     

                                    Judge of the Superior Court
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