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	Case No.: 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO RETURN PROPERTY
DATE:  (date of hearing)
TIME:   (time of hearing)
DEPT:   (department number)
Judge:   (name of hearing judge)
Dept:     (department number)
Action Filed:  (date)
Trial Date:  (Date or Unassigned) 



Defendant submits the following Points and Authorities in support of [ his/her] Motion to Return Property Seized by [ insert name of agency which seized property]
THE PROPERTY SEIZED IN THIS CASE SHOULD BE RETURNED TO THE DEFENDANT

A court in possession of property legally seized under a search warrant has authority to direct its delivery to the persons entitled to it on a showing of good cause. This authority is within the express power conferred by California Penal Code Section 1536 and is further within the scope of the inherent power of the court to control and prevent the abuse of its process. Ensoniq Corp v Superior Court (1998) 65 CA 4th 1537, 1547; Buker v Superior Court (1972) 25 CA3d 1085, 1089. The same rule applies when property is seized without a warrant. See Gershenhorn v Superior Court (1964) 227 CA2d 361, 366.
[CHOOSE SECTIONS BELOW WHICH APPLY TO YOUR CASE]
A. A DEFENDANT  MAY SEEK THE RETURN OF PROPERTY WHICH WAS UNREASONABLY SEIZED EITHER WITH OR WITHOUT A WARRANT
California Penal Code Section 1538.5 provides in part:

(a)(1) A defendant may move for the return of property or to suppress as evidence any tangible or intangible thing obtained as a result of a search or seizure on either of the following grounds:

(A) The search or seizure without a warrant was unreasonable.

(B) The search or seizure with a warrant was unreasonable because any of the following apply:


(i) the warrant is insufficient on its face.


(ii) The property or evidence obtained is not that described in the warrant.


(iii) There was not probable cause for issuance of the warrant.


(iv) The method of execution of the warrant violated federal or state constitutional standards.


(v) There was any other violation of federal or state constitutional standards.

In addition, Penal Code Section 1540 provides that: “ If it appears that the property taken is not the same as that described in the warrant, or that there is no probable cause for believing the existence of the grounds on which the warrant was issued, the magistrate must cause it to be restored to the person from whom it was taken.”. Similarly, Penal Code Section 1539 provides for a special hearing regarding the return of property where the grounds for the warrant are controverted and the motion is brought “ by a defendant on grounds not covered by Section 1538.5”.


The California Supreme Court, in People v Butler (1966) 64 Cal2d 842, 845, explained the purpose of the statutory rules concerning the return of property seized by law enforcement authorities: “Sections 1539 and 1540 were enacted… to afford the person from whom property was wrongfully seized an expeditious remedy for it’s recovery. [Citation omitted].”

B. A DEFENDANT MAY SEEK THE RETURN OF PROPERTY WHICH WAS LEGALLY SEIZED UPON A SHOWING OF GOOD CAUSE

Authority to release property which was legally seized under a search warrant is within the express power conferred by California Penal Code Section 1536 which states:


“All property or things taken on a warrant must be retained by the officer in his custody, subject to the order of the court to which he is required to return the proceeding before him, or of any other court in which the offense in respect to which the property or things taken is triable.”


Furthermore, according to the California Court of Appeal in Buker v. Superior Court (1972) 25 Cal App 3d 1085, 1089, “Such authority is within the scope of the inherent power of the court to control and prevent the abuse of its process.”. In that case, the court held that the trial court’s refusal to return $6,424 to the defendants pending trial because “there was some color” upon which it could be admitted in evidence” was an abuse of discretion as a matter of law. Id. At p 1090 citing Stern v Superior Court (1946) 76 CalApp2d 772, 782, and see People v Superior Court (Loar) (1972) 28 CalApp 3d 600, 607,609.
C. DEFENDANT IS ENTITLED TO THE RETURN OF PROPERTY WHICH WILL NOT BE USED AS EVIDENCE AGAINST HIM
California Penal Code Section 1539 provides for a special hearing regarding the return of property where the grounds for the warrant under which the property seized are controverted, and the motion is brought by a defendant “whose property has not been offered or will not be offered as evidence against the defendant”.

D. THE POWER TO ORDER THE RETURN OF PROPERTY ILLEGALLY SEIZED EXISTS EVEN AFTER TRIAL
In People v Superior Court (Loar)(1972) 28 CalApp3d 600, 608, the Court of Appeals stated that the jurisdiction of the court to return property extends beyond the final determination of a criminal action. “We conclude that the fact of the trial of the criminal action had been completed did not deprive the superior court of the power to entertain the motion for return either pursuant to section 1536 or in the exercise of its inherent power to prevent the abuse of court process. Id at 608.

E. ONCE CRIMINAL PROCEEDINGS ARE OVER, DEFENDANT IS ENTITLED TO THE RETURN OF ALL PROPERTY WHICH IS NOT CONTRABAND
“Continued official retention of legal property with no further criminal action pending violates the owner’s due process rights.”  People v Lamonte (1997) 53 CalApp4th 544, 549. This is the case even where the defendant has plead guilty to a crime, and even where the prosecution alleges that the property at issue was used to commit that crime. Id at 551, 553. “The court may not refuse to return legal property to a convicted person to deter possible future crime. Id at 553.


The defendant is also entitled to the return of any exhibits used at trial which were seized from him, provided he was in lawful possession of them, pursuant to the California Penal Code Section 1417.5.  Likewise, the defendant is entitled to the return of property seized through a warrant or incident to his arrest which was not ultimately used as evidence. Gershenhorn v Superior Court (1964) 227 CalApp2d 361, 365-66.
F. WHERE PROPERTY IS ALLEGED TO BE STOLEN, DEFENDANT IS ENTITLED TO A FAIR HEARING, WITH THE EVIDENTIARY BURDEN ON THE PEOPLE

According to the Court of Appeals in People v Superior Court (McGraw) (1979) 100Cal App3d 154, 159, “Due process requires that the determination of whether the seized property is stolen must be the result of a fair hearing.”. Such a hearing is held under California Penal Code Sections 1407 through 1410, after reasonable notice and an opportunity to be heard has been provided to the person from whom the property was taken and any other person as required by the magistrate. California Penal Code Sections 1407-1410.


Evidence Code Section 637 provides that “things which a person possesses are presumed to be owned by him”. Because of this, the burden is on the prosecution to show by a preponderance of the evidence that the defendant does not in fact own the property. People v Superior Court (McGraw) (supra) 100 Cal App3d at p 159. Should the prosecution fail in that burden then the property must be returned to the defendant.

G. WHERE NO FORMAL ALLEGATION OF THEFT HAS BEEN MADE NO HEARING UNDER SECTION 1407-1410 IS REQUIRED PRIOR TO THE RETURN OF PROPERTY
“An allegation of theft or embezzlement must be included in a complaint or criminal charge’. Ensoniq Corp v Superior Court (1998) 65 Cal App 4th 1537, 1552. A search warrant issued upon grounds that there is a probable cause to believe that the property to be seized is stolen, when not followed by a criminal charge of theft or embezzlement, is not enough to trigger a hearing under Sections 1407-1410 before its return. Id. At p 1548, 1552.

H. DEFENDANT IS ENTITLED TO RETURN OF PROPERTY EVEN WHERE HE HAS BEEN CONVICTED
“Continued official retention of legal property with no further criminal action pending violates the owner’s due process rights.” People v Lamonte (1997) 53 CalApp4th 544, 549. This is the case even where the defendant has pled guilty to a crime, and even where the prosecution alleges that the property at issue was used to commit that crime. Id at 551, 553. “The court may not refuse to return legal property to a convicted person to deter possible future crime. Id at 553. Likewise, the defendant is entitled to the return of property seized through a warrant or incident to his arrest whih was not ultimately introduced as evidence. Gershenhorn v Superior Court (1964) 227 CalApp2d 361, 365-66.
I. WHERE DEFENDANT WAS ACQUITTED, PROPERTY MUST BE RETURNED TO DEFENDANT WITHOUT A HEARING REGARDING WHETHER IT WAS STOLEN
Where a defendant has been acquitted, such an acquittal is “tantamount to a jury determination” that the materials seized by the people in support of their case were not contraband, and this is the case even where not all examples of the items were introduced into evidence. People v Superior Court (Loar) (1972) 28 CalApp3d 600, 614. Where this is the case, “further retention of the seized materials cannot be justified on the theory that a judicial determination on the contraband character” of the items has not been made. Id at 614.
Accordingly, defendant respectfully requests the court to order the return of seized property: 
[List property seized]

Respectfully Submitted,

DATED:______________________
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