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	Case No.: 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT
DATE:  (date of hearing)
TIME:   (time of hearing)
DEPT:   (department number)
Judge:   (name of hearing judge)
Dept:     (department number)
Action Filed:  (date)
Trial Date:  (Date or Unassigned) 



Defendant respectfully submits the following Memorandum of Points and Authorities in support of his/her Motion to Set Aside Default and Default Judgment:
THE COURT SHOULD GRANT DEFENDANTS MOTION UNDER CODE OF CIVIL PROCEDURE SECTION 473.5 FOR RELIEF FROM THE DEFAULT AND THE DEFAULT JUDGMENT BECAUSE HE/SHE RECEIVED NO ACTUAL NOTICE OF THE ACTION IN TIME TO DEFEND, HE/SHE FILED A TIMELY MOTION FOR RELIEF, AND THE DEFAULT AND DEFAULT JUDGMENT WERE NOT CAUSED BY DEFENDANTS AVOIDANCE OF SERVICE OR INEXCUSABLE NEGLECT

A. Motion for Relief from Default for Lack of Actual Notice. When service of a summons has not resulted in actual notice to a party in time to defend the action and a default or default judgment has been entered against him or her in the action, the party may serve and file a notice of motion to set aside the default or default judgment and for leave to defend the action. (Code of Civil Procedure Section 473.5(a)).

B. Court May Grant Relief on Timely Motion if Defendant Not at Fault. On a finding by the court that the motion was made within the period permitted by Code of Civil Procedure Section 473.5(a) and that the defendant’s lack of actual notice in time to defend the action was not caused by his or her avoidance of service or excusable neglect, it may set aside the default or default judgment on whatever terms as may be just and allow the party to defend the action (Code of Civil Procedure Section 473.5(c)). Ramos v Homeward Residential, Inc. (2014) 223 Cal. App.4th 1434, 1444-1445, 168 Cal Rptr 3d 114; Goya v P.E.R.U. Enterprises (1978) 87 Cal. App. 3d 886, 890-891, 151 Cal Rptr 258).

C. Granting of Relief Within Discretion of Trial Court. Whether or not relief should be granted under Code of Civil Procedure Section 473.5 is a matter within discretion of the trial court. (Brockman v Wagenbach, (1957) 152 Cal. App. 2d 603, 611; 313 P 2d 659).

D. Policy Favors Application for Relief. Unless inexcusable neglect is clear, the policy favoring trial on the merits prevails over the general rule of deference to the trial court’s exercise of discretion, and doubts are resolved in favor of the application of relief from default (Tunis v Barrow (1986) 184 Cal. App. 3d 1069, 1079; 229 Cal. Rptr 389).
Respectfully Submitted,
DATED: Type date
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