 (
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
)
 
Name of attorney, State Bar Number
Address,
City, State, zip

Telephone number

Attorney for Defendant


SUPERIOR COURT OF CALIFORNIA, COUNTY OF SONOMA
[__________________ District/Division]
[Limited Civil Case]
	[bookmark: Parties]__________________ [Name],
		           Plaintiff(s),
	vs.
__________________ [Name],
		        Defendant(s)
	[bookmark: CaseNumber]  Case No.___________________
NOTICE OF MOTION TO SET ASIDE DEFAULT JUDGMENT [AND TO RESTORE DEFENDANT TO POSSESSION]; SUPPORTING MEMORANDUM; PROPOSED ANSWER

Hearing [Date, Time]: 
Dept. [Number]:
Hearing judge [Name]:
Action filed [Date]:
Trial date [If set]:

	
	



TO PLAINTIFF:
	PLEASE TAKE NOTICE that the defendant __________________ [Name], sued herein as __________________ [Name], on __________________ [Date and Time], or at such other time as the court may designate in the Law and Motion Department of the above-entitled Court, in Department _________, Room _________, California, will move for an order vacating the default and any default judgment previously entered against defendant in the above-entitled action __________________ [and for an order restoring possession of the property to said defendant]. 
	Said motion will be made on the grounds that said default and default judgment were entered by reason of the mistake, inadvertence, surprise, or excusable neglect of defendant in that __________________ [e. g., the defendant was ill at the time of service and did not immediately seek advice of counsel (see other examples in supporting memorandum, below)]. Said motion will be based on this notice, the accompanying memorandum, the attached Declaration of __________________ [Name of attorney], the attached Declaration of __________________ [Name of defendant], the proposed responsive pleading attached hereto, the papers and records on file in this action, and such argument and evidence, both oral and documentary, as may be presented at the hearing on the motion. __________________ [Pursuant to California Rules of Court 3.1306, defendant seeks permission to introduce oral evidence to corroborate and supplement the evidence contained in their declaration herein; such oral testimony would not consume more than _________ minutes and would be presented only if the Court could not grant this motion without it. Pursuant to Code Civ. Proc., § 274 (c), defendant requests that a reporter take down all statements, remarks, and instructions made at the hearing on this matter].

Date: __________________			By: __________________
						Attorney for Defendant

SUPPORTING MEMORANDUM
[Use one of the following alternatives]
[See California Eviction Defense Manual, p. 12-24 through 12-27 and 12-29 through 12-30, for Alternative 1: Fault of Defendant]
[See California Eviction Defense Manual, p. 12-28 through 12-29 and 12-30 through 12-31, for Alternative 2: Fault of Defendant’s Counsel]

Date: __________________				Respectfully submitted,
							By: __________________
							Attorney for Defendant
	COMMENT: This pleading must be accompanied by the responsive pleading (such as an answer, demurrer, or motion to strike) that the tenant intends to file if the court grants the motion to set aside the default and default judgment (see § 12.11). This means that the defendant’s proposed answer is not required to be attached if another preliminary pleading is proposed in the form of a motion challenging service of summons or the adequacy of the complaint. The format of the memorandum must comply with California Rules of Court 3.1113. See also § 12.30B for similar motion. If the moving party fails to properly give notice of the motion, the court’s order setting aside the default and default judgment is void (Moghaddam v. Bone (2006) 142 Cal. App. 4th 283).






Name of attorney, State Bar Number
Address,
City, State, zip

Telephone number

Attorney for Defendant

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SONOMA
[__________________ District/Division]
[Limited Civil Case]

	__________________ [name],
		           Plaintiff(s),
	vs.
__________________ [name],
		        Defendant(s)
	  Case No.___________________
DECLARATION OF __________________ IN SUPPORT OF MOTIONS TO VACATE DEFAULT JUDGMENT AND RESTORE DEFENDANT TO POSESSION

Hearing [Date, time]: 
Dept. [Number]:
Hearing judge [Name]:
Action filed [Date]:
Trial date [If set]:

	
	



DECLARATION OF __________________, SUED HEREIN AS __________________:
I, __________________, declare:
1) I am the named defendant in the above-entitled action.
[E. G.]
    [2) I am a resident of __________________, where I have resided since 1980 with my three children.]
    [3) I got behind in my rent and received a notice from management. I cannot read English, so I rely on my children to translate.]
    [4) I spoke several times with the management and they told me if I got all the rent money together they would stop the eviction. I did not know that I had to file a response in court. I understood that all I needed to do was make arrangements with the management. I had been delinquent in paying my rent once before and had worked it out with the manager.]
    [5) On __________________ [Date], I went to the office with all the rent money. The bookkeeper told me it was not enough, because they wanted me to pay money to cover fees and costs. I was willing to borrow that amount of money so that I could keep my residence, however, she told me that the sheriff was coming that day to evict me, so I had to hurry and get clothing out of my apartment for my children.]
    [6) As soon as I realized I was not able to solve the problem with the manager, I sought legal advice. I had never seen a lawyer before, so I did not know where to go. I first called the Rent Board, and was later told about __________________. I was given an appointment on __________________ [Date].]
    [7) I request that the Court grant my motion to vacate the default and order me reinstated to the possession of my residence pending final judgment, so my children and I will not be homeless.] 



	I declare under penalty of perjury under the laws of the state of California that the foregoing is true and correct, and that this declaration was executed on __________________ [Date], at __________________ [City], California.

						__________________ [Signature of Declarant]  
						__________________ [Typed Name of Declarant]
						Declarant































Name of attorney, State Bar Number
Address,
City, State, zip

Telephone number

Defendant in Pro Per [or] Attorney for Defendant 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF SONOMA
[__________________ District/Division]
[Limited Civil Case]

	__________________ [name],
		           Plaintiff(s),
	vs.
__________________ [name],
		        Defendant(s)
	  Case No.___________________
NOTICE OF MOTION AND MOTION TO VACATE DEFAULT [AND DEFAULT JUDGMENT TO QUASH WRIT]; SUPPORTING MEMORANDUM

Hearing [Date, time]: 
Dept. [Number]:
Hearing judge [Name]:
Action filed [Date]:
Trial date [If set]:

	
	



TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
	PLEASE TAKE NOTICE THAT on __________________ [Date and Time], or as soon thereafter as the matter can be heard, in Department No. _________ of the above-entitled Court, located at __________________ [Address], the defendant will move for an order from the Court vacating the default [and the default judgment] entered in this action [and quashing (i.e., recalling) the writ of execution/possession issued by the court].
	This motion is made under Code Civ. Proc., § 473, on the grounds that [specify the purpose, mistake, or excusable neglect justifying the request to vacate; support it with component declaration(s) by counsel or the defendant or both].
	The motion is based on this notice; the pleadings, records, and files in this action; the attached memorandum and declaration; and oral or documentary evidence that may be presented at the hearing on the motion.
Date:__________________				__________________ [Signature]
							__________________ [Typed name]
Defendant in Pro Per or Attorney for    __________________ [Name]

SUPPORTING MEMORANDUM
1) To prevent injustice, a court may relieve a party from a judgment taken against them through surprise, mistake, inadvertence, or excusable neglect (Code Civ. Proc., § 473). 
2) “Surprise” as used in the section is a condition in which a party is unexpectedly placed, resulting in damage or injury, which ordinary prudence could not have avoided. A “mistake” of fact exists when a person misunderstands the facts. A “mistake” of law exists when the facts are known, but the legal consequences are misunderstood. “Inadvertence” is defined as inattention or fault from negligence. The “excusable neglect” referred to is neglect that might have been the act of a reasonably prudent person under the same circumstances (Baratti v. Baratti (1952) 109 Cal. App. 2d 917). Excusable neglect is distinguished from “willfully slumber[ing]” and making no effort to protect oneself (Gillingham v. Lawrence (1909) 11 Cal. App. 231). When a party makes some affirmative effort in the direction of providing a defense or in discovering the facts of a situation but such efforts do not prevent a default, the court should grant relief under Code Civ. Proc., § 473.
3) California courts have repeatedly stressed the need for liberal construction of § 473 to insure full and fair representation of each case on its merits. All doubts should be resolved in favor of the moving party. “Section 473 of the Code of Civil Procedure is a remedial provision and is to be liberally construed so as to dispose of cases upon their substantial merits…even in a case where the showing under section 473 is not strong, or where there is any doubt as to setting aside of a default, such doubt should be resolved in favor of the application. (Van Dyke v. MacMillan (1958) 162 Cal. App. 2d 594, 598)”
4) In Shively v. Kochman (1937) 23 Cal. App. 2d 420, 421, the defendants failed to file a response to an amended complaint because their attorney had failed to “note the expiration of time” in which their pleading was required. An order granting relief was affirmed by the appellate court. In Carbondale Mach Co. v. Eyraud (1928) 94 Cal. App. 356, the vacation of a default was upheld when Defendant’s counsel failed to make an appearance because of the press of business in his law firm. The Carbondale  court quoted the following paragraph in affirming the proper exercise of discretion by the lower court (94 Cal. App. 356, 360): “The law does not favor snap judgments. The policy of the law is to have every litigated case tried upon its merits, and it looks with disfavor upon a party who, regardless of the merits of the case, attempts to take advantage of the mistake, surprise, inadvertence or neglect of his adversary. Where a party in default makes seasonable application to be relieved therefrom, and files an affidavit of merits alleging a good defense, and the plaintiff files no counter affidavit and makes no showing that he has suffered any prejudice or that injustice will result from the trial of the case upon its merits, very slight evidence will be required to justify a court in setting aside the default. (Berri v. Rogero (1914) 168 Cal. 736)”
5) The need for liberal construction and a vehicle for relief from default judgments is nowhere more urgent than in cases of unlawful detainer. The summary procedure, and in particular the 5-day response time permitted by the summons, make it even more likely that hardship and injustice will occur. Not every jurist who has considered the inequity of unlawful detainer statutes has fund the summary nature acceptable (see, e. g., Lindsey v. Normet (1972) 405 U. S. 56, 83, 92 S. Ct. 862 (Justice Douglas dissenting)). A tenant who promptly seeks to vacate a default should be given every opportunity to present the merits of his or her defense. When the inability to obtain a lawyer, unfamiliarity with the legal process, or lack of sufficient time to respond to a complaint result in a default, that default should readily be vacated in favor of providing each litigant the right to argue their case in court.

In the present case, as is demonstrated by the declaration of __________________ [Name], Defendant was __________________ [e. g., unable to understand the significance of the documents he may have received in this case, and that he tried to pay rent but his tender was refused by the plaintiff].

WHEREFORE Defendant prays that this court grant this motion to vacate the default [and default judgment].

Respectfully submitted,
Date: __________________				__________________ [Signature]
							__________________ [Typed name]
Defendant in Pro Per [or] Attorney for  __________________ [Name]

	COPIES: As with all papers for filing (except for confidential documents and fee waiver applications), one copy is served on each opposing attorney or unrepresented party, the original with the completed original proof of service is filed with the court clerk, and one copy should be stamped at the clerk’s office and retained by the tenant to prove the date and fact of filing.
	COMMENT: A common error in making a motion to vacate a default in unlawful detainer actions is the lack of investigation about whether the court entered a judgment on the default and issued a writ of execution or possession afterward. The court cannot order that any of its previous actions be vacated or quashed (i. e., recalled) unless the notice of motion specifically recites all actions that the moving party wants the order to vacate or quash (recall). Because some sheriff’s offices are unfamiliar with the term “recall”, it is crucial for counsel to specify in preparing the order granting the motion that the writ is “quashed, recalled, and unenforceable.”



Name of attorney, State Bar Number
Address,
City, State, zip

Telephone number

Defendant in Pro Per [or] Attorney for Defendant 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF SONOMA
[__________________ District/Division]
[Limited Civil Case]

	__________________ [name],
		           Plaintiff(s),
	vs.
__________________ [name],
		        Defendant(s)
	  Case No.___________________
ORDER SETTING ASIDE ENTRY OF [DEFAULT [AND DEFAULT JUDGMENT]/DEFAULT]

Hearing [Date, time]: 
Dept. [Number]:
Hearing judge [Name]:
Action filed [Date]:
Trial date [If set]:

	
	



	The motion of __________________ [e. g., Defendant], __________________ [Name], for an order setting aside entry of __________________ [Default [and default judgment]/default judgment] was regularly heard at the above date and time. Appearing as attorneys were: __________________ [List names of attorneys and parties represented by each].
	Satisfactory proof having been made, and good cause appearing,
	IT IS ORDERED that:
1) The motion be granted __________________ [, subject to the conditions set forth below].
2) The __________________ [default [and default judgment]/default judgment] previously entered be set aside and vacated.
3) __________________ [E. g., defendant(s)] has/have _________ court days to respond to the complaint.
[Add if appropriate]
4) The above order can take effect only after __________________ [e. g., defendant] has complied with the following conditions by _________________ [date]:

Date: __________________			__________________
						Superior Court Judge
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