

_____________________________________ 

       [Name]

_____________________________________

       [Address]

_____________________________________

       [City and State]

_____________________________________

       [Telephone Number]

□ Attorney for Party □ Self-Represented Party
SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________
_______________________________,
)
Case No. ____________






)

                
)
NOTICE OF MOTION AND 473(d) MOTION 
Plaintiff, 



)
FOR ORDER VACATING THE ORDER MADE 



vs.


)
WITHOUT PERSONAL JURISDICTION ON
 
_______________________________
)
(Give Date:) ___________________________






)
□False Recitals were contained in the 
                                              Defendant.
)
Proof of Service
)
□Responding Party had No Knowledge of the
)
□Date □Time of the Hearing




)
□ Responding Party had no other knowledge of






)
the motion before the Hearing






)
Hearing Date of this Motion:






)
Time:






)
Department:
____________________________________)
Judge:
To ____________________ [and to ___________________ his or her attorney of record:]


              Opposing Party 

                                                 Lawyer 


NOTICE IS HEREBY GIVEN that, on ____________ ___, ____ at ______, 

                                                                                                                                                                    Month                   Date        Year                       Time
or as soon  thereafter as the matter may be heard, in Department _________ of this court, located at
                                                                                                                                   Ask the Court Clerk 
__________________________________________ in ____________________, California, 

                          Street Address of the Court Facility                                                                                                                City 

 _____________________________________ will, and hereby does, move for an order voiding the
                                            Insert Your Name

order that was entered in this action on ____________ ___, ____.  
The motion will be made on 
                                                                                                                                    Month                        Date        Year                       
the grounds that the Court did not have personal jurisdiction – because no copies of the moving party’s moving papers were served on the respondent party, (add, if applicable:)□despite a proof of service having been submitted: Thus, the Court will agree, the order is void.   The motion will be based on this notice of motion, on the declaration of ______________________, on the memorandum of points and authorities following, and on such other and further evidence as will be presented at the hearing of the motion.
Dated: ____________ ___, 20___
Respectfully submitted,

__________________________________



Signature

__________________________________



Printed Name
I

STATEMENT OF FACTS

DECLARATION OF (Name:) _______________________
 _________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

_________________________________________________________________________________

II
OFFER(S) OF PROOF

(Name:) _______________________ will bring (an) offer(s) of proof to the hearing.

III

MEMORANDUM OF POINTS AND AUTHORITIES

(d) The court may, on motion of either party after notice to the other party, set aside any void judgment or order. (Code Civ. Proc. § 473, subd. (d))
A. General Principles of Law – 
1. Effect of Void Judgments

A void judgment is a nullity and has no legal effect. (Tearlach Resources Limited v. Western States Internat., Inc. (2013) 219 Cal.App.4th 773, 779; Moore v. Kaufman (2010) 189 Cal.App.4th 604, 616.) In itself, a void judgment is worthless because no rights can be obtained from it and no rights are divested by it. (Moore v. Kaufman, supra, at p. 616.) Thus, a failure to challenge a void judgment by motion or appeal does not validate it or give it preclusive effect under the doctrine of res judicata. (Rochin v. Pat Johnson Manufacturing Co. (1998) 67 Cal.App.4th 1228, 1239.)

2. (Whether) Void on the Face of the Record (or not?)
California law distinguishes between judgments that are void on the face of the record and those that appear to be valid on their face. (8 Witkin, Cal. Procedure (5th ed. 2008) Attack on Judgment, §§ 207 [void on its face], 208, 209 [judgment valid on its face], pp. 812-816; 3 Wegner et al., Cal. Practice Guide: Civil Trial and Evidence (The Rutter Group 2015) ¶¶ 18:509, 18:510, p. 18-138.) The distinction serves two procedural functions. First, it is used to identify which procedural mechanisms are available to attack the judgment. (See generally, 8 Witkin, supra, § 1, pp. 583-584 [distinction between direct and collateral attacks].)  Second, the distinction between judgments that are void on the face of the record and judgments that are void but appear valid on the face of the record affects (1) how the challenging party proves the judgment is void and (2) how trial and appellate courts analyze the voidness claim. When the judgment is void on the face of the record, the challenger need present only those portions of the record that establish the invalidity. In contrast, when the judgment appears valid on the face of the record, the challenger must present extrinsic evidence addressing the basic historical facts of who, what, when, where and how that are relevant to establishing the particular ground that renders the judgment void. It follows that when a trial court is presented with conflicting extrinsic evidence about the relevant historical facts, the court must act as a trier of fact and make findings to resolve any factual disputes.
3. Grounds That Render a Judgment Void
A judgment is void if the court rendering it (1) lacked subject matter jurisdiction, (2) lacked jurisdiction over the parties, or (3) granted relief it had no power to grant. (Carlson v. Eassa (1997) 54 Cal.App.4th 684, 691-692.)  A lack of jurisdiction of the person (and the resulting voidness of the judgment) occurs where there was no proper service of process or appearance. (8 Witkin, Cal. Procedure, supra, Attack on Judgment, § 224 [void judgment], pp. 831-832; see Carr v. Kamins (2007) 151 Cal.App.4th 929, 937 [trial court abused discretion in denying   motion to vacate the judgment; service by publication was ineffective as to appellant].) "[F]ulfilling the statutory requirements of service of process—i.e., service of a summons—is necessary to obtain personal jurisdiction over a party." (Renoir v. Redstar Corp. (2004) 123 Cal.App.4th 1145, 1150 [trial court lacked jurisdiction over debtor because creditor failed to serve summons].) Consequently, a default judgment entered against a defendant who was not served with a summons in the manner prescribed by statute is void. (Sakaguchi v. Sakaguchi (2009) 173 Cal.App.4th 852, 858.)

At the hearing of the within motion, (Name:) _______________________ will offer evidence that the court rendering the Order of (Give Date:) _______________________ lacked jurisdiction over the person of (Name:) _______________________.  (Name:) _______________________.  requests that the court resolve the conflict in the evidence in his or her favor, in accordance with the proof, and that the Order that was entered against him or her be voided – as provided by the authorities above. 
Dated: ____________ ___, 20___
Respectfully submitted,

__________________________________



Signature

__________________________________



Printed Name
VERIFICATION
(Code Civ. Proc. § 446)

I have read the foregoing and know the contents thereof. The same is true of my own knowledge, except as to the matters which are therein stated on my information or belief, and as to those matters I believe it to be true.  I declare under penalty of perjury under the laws of the State of California that all of the foregoing, including any attachments, is true and correct of my own personal knowledge, except as to the matters which are therein stated on my information or belief, and as to those matters I believe it to be true.  

Dated: ___________________

            Respectfully submitted:

        __________________________________________





Signature

        __________________________________________ 

Name (Please Print)

_____________________________________ 

       [Name]

_____________________________________

       [Address]

_____________________________________

       [City and State]

_____________________________________

       [Telephone Number]

□ Attorney for Party □ Self-Represented Party
SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________

_____________________________,

)
Case No. ____________




     Plaintiff

)
                Insert your Case Number
)
ORDER 



vs.


)
 






)

_____________________________

)


                                         Defendant.

) 
Judge to add:



)
□   ADOPTED BY THE COURT

___________________________________ )                                                                                                                                                                             

        The request of _________________________________________________ for an order Vacating  
                                            Your Name 

the Order that was entered in this case on (Date:) ___________________was presented to the Court on 
_______________________  ___, _____ at _________
             Month                 Day     Year           Time
The Plaintiff

 present   not present. [leave all boxes blank for the judge]
The Defendant       present   not present. On proof made to the satisfaction of the court that 
the request ought to be  granted or  denied, IT IS ORDERED that the request be, and hereby is, 
_________________.  
Dated: ______________________ ______ 
         ________________________________________
     

      Judge of the Superior Court
NOTICE TO ALL PARTIES

The Court follows the tentative ruling procedure set forth in CRC § 3.1308(a)(1):  

Pursuant to Local Rule 2.9 of the Butte County Superior Court Local Rules of Court  the court will make a tentative ruling on the merits of this matter by 3:00 p.m., the court day before the hearing. The complete text of the tentative rulings for the department may be downloaded off the court’s website: http://www.buttecourt.ca.gov/TentativeRulings/CivilLawAndMotion/  If a party does not have online access, the tentative ruling may also be obtained by calling the court’s dedicated phone number 530.532.7022 as stated on the court website http://www.buttecourt.ca.gov/TentativeRulings/ and receive the tentative ruling.   With the exception of minor’s compromise petitions and quiet title matters, oral argument is generally not required on law and motion matters.


If you do wish to have oral argument, you must so notify the court and opposing counsel (the other party, if unrepresented by an attorney) by 4:00pm the court day prior to the hearing.  The court phone numbers for requesting oral argument are:  

530.532.7129 for Judge Mosbarger’s calendar

530.532.7125 for Judge Candela’s calendar

Leaving a message is sufficient; your message will reach the judge. Absent oral argument, the tentative rulings the tentative rulings will be adopted as final at the time set for hearing. If you wish to appear telephonically, you should contact Court Call at (888) 882-6878.

If you do not call the court and the opposing party by 4:00 p.m. the court day before the hearing, no hearing will be held.
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