

Name, Address and Telephone Number

____________________________

____________________________

____________________________

____________________________

□ Plaintiff □ Defendant 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF BUTTE
_____________________________,)
Case No. ___________________







)

          
             Plaintiff, 

)
SPECIAL MOTION TO QUASH  


)
SERVICE OF SUMMONS, DECLAR-



vs.


)
ATION OF DEFENDANT, 






)
MEMORANDUM OF POINTS AND  
_____________________________
)
AUTHORITIES
)


_____________________________
)

 






)












)

           Defendant(s)

)

______________________________


To __________________ [name], plaintiff, and to ________________ [name], his/her attorney of record:
NOTICE IS HEREBY GIVEN that defendant __________________ [name] appears specially to make this motion only and, so specially appearing, hereby does and will, on __________________ [date], at ____________________ [time], or as soon thereafter as the matter may be heard, in (Department or Division) _______ of this court, located at ___________________ [street address], ___________________ [city], move for an order quashing the service of summons on this defendant.   The motion will be made on the ground(s) that the court lacks jurisdiction over the person of this defendant.  The motion will be based on this notice of motion, on the declaration(s) of ___________________ __________________ [name(s)] and the supporting memorandum served and filed herewith, on the records and file herein, and on such evidence as may be presented at the hearing of the motion.
Dated: _____________________ ____, 20___






______________________________







Signature

______________________________
Printed Name
I

FACTS
The Summons in the instant case found its way to the Defendant in the following manner:

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________
II

POINTS AND AUTHORITIES


Case law in California is well settled that once a defendant files a motion to quash service that the plaintiff has the burden of proving that the service was valid.  Once a defendant files a motion to quash the burden is on the plaintiff to prove by a preponderance of the evidence the validity of the service and the court's jurisdiction over the defendant. Bolkiah v. Superior Court (1999) 74 Cal.App.4th 984, 991.  The Courts in the State of California have ruled that a defendant is under no duty to respond to a defectively served summons.  And a defendant is under no duty to respond to a defectively served summons and may stand mute until a plaintiff makes a showing of the validity of the service to the satisfaction of the court. Taylor-Rush v. Multitech Corp. (1990) 217 Cal.App.3d 103, 111.  This is particularly so when the defendant was served by "substituted service" as the statutes allowing such service are strictly construed:  Statutory provisions for substituted service must be strictly complied with, and statutory conditions upon which such service depends will be strictly construed. Sanford v. Smith (1970) 11 Cal.App.3d 991, 998. And: Even when the defendant actually received summons and complaint and otherwise have actual notice of the lawsuit, a motion to quash will lie if process was not served in a statutorily-authorized manner. Schering Corp. v. Super.Ct. (Ingraham) (1975) 52 Cal. App. 3d 737, 741.

III
RELIEF REQUESTED

Under the facts, as established herein, and, in accordance with the above case holdings and other provisions of California law, it is requested that an Order be issued: quashing service of the summons.
Respectfully submitted,

Dated: _____________________ ____, 20___






_____________________________







Signature

_________________________________

Printed Name 
Name, Address and Telephone Number

____________________________

____________________________

____________________________

____________________________

□ Attorney for ________________________
□ Self-Represented 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________

_____________________________,

)

Case No. ___________________







)

                    Insert the Case Number 
                             Plaintiff,

)



)

PLAINTIFF’S RESPONSE



vs.


)

TO DEFENDANT’S SPECIAL






)

MOTION TO QUASH SERVICE

_____________________________

)

OF SUMMONS
)


_____________________________

)






)



_____________________________

)







)

                     Defendant(s).

)
____________________________________

[Note:  The time limit for filing your response is set in California Code of Civil Procedure § 1005, subdivision (b), and in California Rules of Court, Rule 3.1300.  In the absence of a Statute or an “Order Shortening Time” specifying a shorter response time, your response is due 9 court days before the hearing.  Give the original to the court and a copy to the person who filed the motion.  Keep a copy for yourself.]

□ I do not oppose the motion.

□ I oppose the motion for all of the following reasons:

The person who filed the motion incorrectly stated the facts.  The real facts are stated in the lined spaces below:

_____________________________________________________________________________

_____________________________________________________________________________

______________________________________________________________________________

_____________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

The person who filed the motion incorrectly stated the law.  The law that applies to the real facts is stated in the lined spaces below:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

The person who filed the motion incorrectly applied the law to the facts and wants the court to make an order that will misapply the law to the facts.  The correct application of the law to the facts is stated in the lined spaces below:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

For all of the foregoing reasons I request that the motion be denied by the court and that the court award me my filing fee and my other allowable court costs, including attorneys’ fees if recoverable, incurred to respond to and defend the making of the motion.

I declare under penalty of perjury under the laws of the State of California that all of the foregoing is true and correct of my own personal knowledge, except as to those matters declared on information and belief, and as to those matters, I am informed and believe them to be true.


Dated: _____________________ ____, 20___






__________________________________







Signature






__________________________________







Printed Name

____________________________

____________________________

____________________________

____________________________
□ Attorney for ________________________

□ Self-Represented Plaintiff    □ Self-Represented Defendant
SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________

_____________________________,

)
Case No. ___________________







)

                
                             Plaintiff,


) 
ORDER ON
MOTION TO QUASH
) 
SERVICE OF SUMMONS 



vs.


)












)



_____________________________

)

)






_____________________________

)

)

         
Defendant(s)


)



____________________________________
        The special motion of ___________________ for an order quashing service of the 
                         Your Name 

Summons came on regularly for a hearing by the Court on ______________ ___, _____ at
                                                                               Month          Date    Year        
_____________
The Plaintiff

 present  not present. [leave all boxes blank for the judge]
The Defendant       present  not present. 
On proof made to the satisfaction of the court that the special motion ought to be  granted or  denied, IT IS ORDERED that the special motion be, and hereby is, _________________.  
Dated
______________________ ______, ________


[Month]                
    [Date]      [Year]

         ________________________________________
     

      Judge of the Superior Court
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