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(
MOTION IN EQUITY FOR ORDER SETTING ASIDE DEFAULT/VACATING DEFAULT JUDGMENT PROCURED BY EXTRINSIC FRAUD OR MISTAKE
1.
My name is                                                         and I am a defendant in this case. I am asking the court under its inherent power to do equity, for an order



( setting aside the default entered in this action on _____________________ 



( vacating the default judgment entered in this action on _______________________. 
2.
I am also asking for an order permitting me to:

( file an Answer in the form attached to this motion.

( appear at a trial on the merits. 

3.
This motion is brought because the  ( default    ( default judgment was/were taken against me by 

( extrinsic fraud    ( mistake   ( accident     ( duress         that prevented me from presenting my defense to the court, thereby denying me due process and a fair adversary hearing.

4.
I possess a meritorious defense to the lawsuit.

Date:                                                  



_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _


______________________________________                    (Print Your Name)




(Your Signature)
	Short Title
	Case Number


( MOTION FOR ORDER STAYING EXECUTION
5.
I, ______________________________ respectfully apply under Code of Civil Procedure section 918 for an order from this court directed to the Sheriff of ______________ County, to plaintiff, and to any other persons acting on behalf of, or together with plaintiff, staying execution of the judgment entered in this action on the grounds that:

(
 I would suffer hardship if the judgment were to be executed at this time.

(
The judgment may be set aside or modified as requested in my motion to vacate default judgment.

6.
The motion identified above is filed with this application, and is now pending before this Court.

Date:                                                  



_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _


___________________________________                         (Print Your Name)




(Your Signature)

MEMORANDUM OF POINTS AND AUTHORITIES
A. EQUITABLE RELIEF, GENERALLY
There are four grounds which a court, utilizing its equity capacity may rely upon to provide relief from a default. Those areas are (1) void judgment, (2) extrinsic fraud, (3) constructive service, and (4) extrinsic mistake.  Stiles v. Wallis (1983) 147 Cal.App.3d 1144, 1147; 8 Witkin, Cal. Procedure (5th ed. 2008) Attack on Judgment in Trial Court, § 224, pp. 831-832; § 225, pp. 832-833; § 226, pp. 833-834; §§ 230, et seq., pp. 840 et seq.
( VOID JUDGMENT

A judgment void on its face because rendered when the court lacked personal or subject matter jurisdiction or when it exceeded its jurisdiction in granting relief which the court had no power to grant, is subject to collateral attack at any time. (See County of Ventura v. Tillett (1982) 133 Cal.App.3d 105;  disapproved of on other grounds by County of Los Angeles v. Soto (1984) 35 Cal.3d 483;  see also Security Pac. Nat. Bank v. Lyon (1980) 105 Cal.App.3d Supp. 8, 13, and Rochin v. Pat Johnson Manufacturing Co. (1998) 67 Cal.App.4th 1228, 1239)  An attack on a void judgment may also be direct, since a court has inherent power, apart from statute, to correct its records by vacating a judgment which is void on its face, for such a judgment is a nullity and may be ignored.  (Olivera v. Grace (1942) 19 Cal.2d 570, 574).
 ( EXTRINSIC FRAUD OR MISTAKE
Olivera v. Grace  goes on to state:  “Typical of the situations in which equity has interfered with final judgments are the cases where the lack of a fair adversary hearing in the original action is attributable to matters outside the issues adjudicated therein which prevented one party from presenting his case to the court, as for example, where there is extrinsic fraud (citations omitted) or extrinsic mistake. (citations omitted).”   Olivera v. Grace, supra, 19 Cal. 2d at p. 575. “One who has been prevented by extrinsic factors from presenting his case to the court may bring an independent action in equity to secure relief from the judgment entered against him.” (Ibid.)  “Where the court that rendered the judgment possesses a general jurisdiction in law and in equity, the jurisdiction of equity may be invoked by means of a motion addressed to that court.” (19 Cal.2d at p. 576, citations omitted) “In view of the foregoing …  the statement in Tinn v. U. S. District Attorney … to the effect that equity jurisdiction can be invoked
	Short Title
	Case Number


only by means of an independent action, and not upon motion, is no longer an accurate statement of the law. In determining whether the complaint in the present proceeding states a cause of action, therefore, we may consider those cases in which equitable relief has been granted in favor of an incompetent defendant, whether the jurisdiction of equity was invoked by motion before a court of general jurisdiction or by an independent action in equity. (Ibid.) 
( EXTRINSIC FRAUD – Defendant was deliberately kept in ignorance of the Plaintiff’s action against him or her

( False recitals were contained in the proof of service, and were the result of fraud, negligence or mistake 

( Defendant’s declaration is attached

( Defendant was willfully mislead by the plaintiff as to his or her need to appear and protect his or her rights    
      
( Defendant’s declaration is attached


( EXTRINSIC MISTAKE

In the case of Rappleyea v. Campbell (1994) 8 Cal.4th 975, the Court referenced a three-part test to qualify for equitable relief from default on the basis of extrinsic mistake. “To set aside a judgment based upon extrinsic mistake (the Court stated) one must satisfy three elements: ① The defaulted party must demonstrate that it has a meritorious case; ② the party seeking to set aside the default must articulate a satisfactory excuse for not presenting a defense to the original action; ③ the moving party must demonstrate diligence in seeking to set aside the default once . . . discovered.” (Rappleya, supra, citing Stiles v. Wallis (1983) 147 Cal.App.3d 1143, 1147-1148.
( CONSTRUCTIVE SERVICE 

In People v. One 1941 Chrysler 6 Touring Sedan (1947) 81 Cal.App.2d 18, questioned on other grounds in People v. One 1941 Chevrolet Coupe (1951) 37 Cal.2d 283,303, the Court of Appeal (Justice Raymond E. Peters) held that there is a fundamental requirement of fair play which controls all of the constructive service statutes. This is not merely a general principle but is also based upon the due process clause. Where alternatives are given the complainant is under a constitutional duty to select that alternative that is reasonably calculated to notify the adverse party. Stated negatively, the complainant may not select an alternative that he knows [or should know] will not notify the other party when he also knows [or should know] that one of the other alternatives, if selected, would notify the adverse party.  (People v. One 1941 Chrysler 6 Touring Sedan, supra, 81 Cal. App.2d at pp. 33-34).  Here, the petitioner or complainant was guilty of this very conduct.
DECLARATION
7.
My name is ___________________________________. I am a defendant in this case. I am asking the court to set aside the ( default  ( default judgment and allow me to ( file my answer in the form attached to this motion    ( appear at a trial in this case.  

	Short Title
	Case Number


8.
( I did not file a response to the summons and complaint because: 


( I was never served. I can prove that I was never served by the following facts:

__________________________________________________________________________________________
__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________ 
__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________ 

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________ 

__________________________________________________________________________________________



( of this other reason: _________________________________________________________, which I can prove by the following facts:_________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

9.
I first found out about this lawsuit and that there was a judgment against me on ___________________.

10. 
I have the following defenses to this case:__________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________            ( continued on attached declaration 
I declare under penalty of perjury under California law that the above statements are true and correct.

Signed on                                                  at                                                      , California.

                                                     (Date)                                                   (City or Location)
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _


______________________________________                    (Print Your Name)




(Your Signature)
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