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NIKOLAOS MONEYMAKER, ESQ. (SBN 1134685)
124 Winner St.
Suite 101,
Goldtown, CA 95403
Telephone: (707) 205-1234
Facsimile: (707) 205-1235
Email: moneymaker@hotmail.com

Attorney for Defendant
FARRAH FALLS








SUPERIOR COURT OF THE STATE OF CALIFORNIA

[bookmark: CityCounty]COUNTY OF SONOMA

	[bookmark: Plaintiffs]


FARRAH FALLS,
		         
                                     Plaintiff,


vs.



STOP-N-PARK, and DOES 1 through 10, inclusive,
		       
                                     Defendants.




	
	
Case No. 222222
 
EX PARTE APPLICATION TO CONTINUE TRIAL; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF APPLICATION; DECLARATION OF NIKOLAOS MONEYMAKER IN SUPPORT OF APPLICATION.


Date:   April 22, 2017
Time:  3:00 p.m.
Dept.:  19
Judge: Andrew Brown

Action Filed:  09/04/17
Trial Date:  05/14/18



TO DEFENDANT AND THEIR COUNSEL OF RECORD:
PLEASE TAKE NOTICE that on April 22, 2017, at 3:00 p.m. in Department 19 of this Court, located at 3055 Cleveland Avenue, Goldtown, CA 95403, Plaintiff Farrah Falls will apply ex parte to the Court for an order continuing the trial, set for November 22, 2018, respectively, reopening discovery until 30 days prior to the new trial date, and referring this matter back to the case management program for trial setting. The application will be made on the grounds that the Defendant’s lay witness has been unavailable for deposition. The application will be based on this Notice of Application, on the supporting Memorandum of Points and Authorities and the 

Declaration of Nikolaos Moneymaker, served and filed together with this, on the records and file herein, and on such evidence as may be presented at time of hearing.



DATED: October 16, 2018				

							By: 													       NIKOLAOS MONEYMAKER
       Attorney for Plaintiff
       FARRAH FALLS


































MEMORANDUM OF POINTS AND AUTHORITIES
I. 	BACKROUND
This lawsuit arises from the Plaintiff’s claim for damages against a negligent Defendant.  Plaintiff slipped on an oil patch in the Defendant’s parking garage. Because of Defendant’s negligence in properly maintaining its building, a dangerous hazard was created that caused Ms. Falls’s injuries.
Plaintiff has conducted written discovery, but so far, has been unable to depose Defendant. Plaintiff first noticed the deposition to take place on December 15, 2017. The Defendant claimed they were unavailable to attend the deposition on that date. As a show of courtesy, Plaintiff re-noticed the deposition for January 16, 2018, but Defendant objected to the deposition again. Additionally, Plaintiff’s counsel has another matter (Delgadillo v. Bay Area High School) calendared to begin trial on May 14, 2018 in San Francisco County. This matter is an older case, filed in 2016, and the Plaintiff in that case now lives in Ohio and has made non-refundable travel arrangements to go to San Francisco County for trial on May 14, 2018.
II. 	ARGUMENT
	A. Defendant’s person most qualified lay witness.
According to Code of Civil Procedure section 2025.230, in case the deponent is not a natural person, it shall designate and produce at the deposition those of its officers, directors, managing agents, employees, or agents who are most qualified to testify on its behalf. 
B. Good cause.
A court may grant a continuance before trial on an affirmative showing of good cause and each request for a continuance must be considered on its own merits. (Cal. Rules of Court, rule 3.1332(c).)
C. The unavailability of an essential lay witness constitutes good cause for continuance.
The circumstances that may indicate good cause for a continuance include the unavailability of an essential lay witness because of death, illness, or other excusable circumstances. (Cal. Rules of Court, rule 3.1332(c)(1).) Plaintiff first noticed the deposition to take place on December 15, 2017. The Defendant claimed they were unavailable to attend the

deposition on that date. Plaintiff re-noticed the deposition for January 16, 2017, but defendant objected to the deposition again. As a result, Plaintiff has been unable, so far, to depose Defendant.
D. Ex parte application to continue the trial as soon as reasonably practical.
A party seeking a continuance of the date set for trial, whether contested or uncontested or stipulated to by the parties, must make the motion of an ex parte application with supportive declarations as soon as reasonably practical once the necessity for the continuance is discovered. (Cal. Rules of Court, rule 3.1332(b).) After two unsuccessful efforts to depose Defendant’s most qualified person, within the reasonable period of two months, Plaintiff filed the present ex parte application to continue that trial with supportive declaration.
E. Court must consider whether trial counsel is engaged in other trial.
In ruling on a motion or application for continuance, the court must consider  relevant facts and circumstances, such as whether trial counsel is engaged in another trial. (Cal. Rules of Court, rule 3.1332(d)(8).) Plaintiff’s counsel has another matter calendared to begin trial on May 14, 2018, in San Francisco County. That matter is an older case that was filed in 2016,and the plaintiff in that case now lives in Ohio and has made non-refundable travel arrangements to go to San Francisco County for trial on May 14, 2018.
IV.	CONCLUSION
Based upon the foregoing facts and authorities, Plaintiff needs to continue the trial in November 2018 to give her additional time to conduct with the Defendant’s deposition, complete the discovery and avoid the trial conflict with the Delgadillo case. Plaintiff respectfully requests that the court issue an order to continue the trial in November 2018.


DATED: October 16, 2018				

							By: 													       NIKOLAOS MONEYMAKER
       Attorney for Plaintiff
       FARRAH FALLS





DECLARATION OF NIKOLAOS MONEYMAKER
I, the undersigned, declare as follows:
	1. I am an attorney licensed to practice law before all courts of the state of California. My law firm, Moneymaker Law Group LLC, is counsel for Plaintiff, Farrah Falls, in this action. This declaration is submitted in support of Plaintiff’s ex parte application to continue trial currently scheduled for May 14, 2018. The following facts are within my personal knowledge and, if called as a witness herein, I can and will competently testify thereto.
2. As Plaintiff’s counsel, I have been unable to depose Stop-n-Park Garage’s person most qualified pursuant to Code of Civil Procedure section 2025.230, which is a key deposition. I first noticed the deposition to take place on December 15, 2017. The Defendant claimed they were unavailable to attend the deposition on that date because Defendant’s counsel was already attending a hearing in another matter. As a show of courtesy, I re-noticed the deposition for January 16, 2017, but Defendants objected to the deposition again, this time claiming they could not find someone to testify on behalf of Stop-n-Park Garage.
3. I have another matter calendared to begin trial on May 14, 2018 in San Francisco County. That matter is called Delgadillo v. Bay Area High School. Delgadillo is an older case than Farrah Falls’s. Delgadillo was filed in early 2016. The plaintiff in that case now lives in Ohio and has made non-refundable travel arrangements to come to the Bay Area for trial on May 14, 2018.
4. We need to continue Plaintiff’s trial to a date in November 2018 to give us additional time to conduct with the Defendant’s deposition, complete discovery, and avoid the trial conflict with the Delgadillo case.
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.



DATED: October 16, 2018				

							By: 													       NIKOLAOS MONEYMAKER
       Attorney for Plaintiff
       FARRAH FALLS




Name
Address,
City, State, zip

Telephone number

In pro per


SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SONOMA
	[bookmark: Parties]__________________ [name],
		           Plaintiff,
	vs.
__________________ [name],
		        Defendant.
	[bookmark: CaseNumber]  Case No.___________________
ORDER GRANTING EX PARTE MOTION [CODE CIV. PROC., §1003]

Date:
Time: 
Dept.: 
Hearing judge:

	
	



	Application having been made __________________ [by or on behalf of] __________________ [moving party], and good cause appearing therefore,
	IT IS ORDERED that: (State the order you are seeking).

								Dated: __________________ 

Signed: __________________, Judge of the Superior Court
[bookmark: _GoBack]


_______________________________________6_______________________________________________
EX PARTE APPLICATION TO CONTINUE TRIAL
		
