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SUPERIOR COURT OF THE STATE OF CALIFORNIA

[bookmark: CityCounty]COUNTY OF SONOMA

	[bookmark: Plaintiffs]
MICHAEL SKIDMORE, as Trustee for
the Randy Craig Wolfe Trust,
		         
                                         Plaintiff,

vs.


LED ZEPPELIN, et al.

                      Defendants.
	
	Case No. 2:15-cv-03462 RGK (AGRx)

DEFFENDANT’S MOTION IN LIMINE No.1 TO PRECLUDE THE JURY FROM HEARING VIDEO RECORDINGS OF TAURUS AND STAIRWAY TO HEAVEN; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT. 

Date:   March 25, 2018
Time:  3:00 p.m.
Dept.:  19
Judge: James Brown
Action Filed:  05/31/14
Trial Date:  April 1, 2018


        TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
        PLEASE TAKE NOTICE that on March 25, 2018, at 3:00 p.m. in Department 19 of this Court located at 3055 Cleveland Avenue, Columbiatown, CA 95403, Defendants will move in limine for an order to exclude sound recording evidence of both Taurus and Stairway songs at trial.
This motion is made under the provisions of Evidence Code sections 350-352 and is based upon the supporting Memorandum of Points and Authorities, the pleadings and papers on file in this action and upon such of the argument and evidence as may be presented prior to and at the hearing of this matter.


DATED: October 16, 2018				

							By: 													       JOE SMITH
       Attorney for Defendants
       LED ZEPPELIN

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
	Plaintiff brings a case that involves allegations of copyright infringement against Defendant (Led Zeppelin) in recording and releasing the song “Stairway to Heaven.” Plaintiff mistakenly accuses members of Led Zeppelin of copying a portion of the song “Taurus,” and using it for the signature guitar introduction in “Stairway to Heaven.” On December 22, 1967, Ode Records, Inc. registered a copyright in the “Taurus” musical composition with the U.S. Copyright Office. Led Zeppelin vigorously denies that it copied any part of Plaintiff’s song. 
Defendant has conducted extensive pre-trial discovery and believes that Plaintiff will seek to introduce as evidence before the jury two videos, containing recordings of both “Taurus” and “Stairway to Heaven.” However, such evidence is not admissible because it contains subject matter that is not protected by copyright. The only accurate representation the jury should be allowed to hear is each song played by an expert witness at the time of trial, according to its musical composition, which is the only material protected by copyright. Any probative value of such evidence that Plaintiff intends to introduce, might be substantially outweighed by the probability that its admission will necessitate undue consumption of time and/or create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.

II. EVIDENCE CODE PROVISIONS
Evidence Code section 350 states that no evidence is admissible except relevant evidence. Section 352(b) states that the court may exclude evidence if its probative value is substantially outweighed by the probability that its admission will “create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.”
III. ARGUMENT
	Plaintiff intends to introduce before the jury irrelevant evidence of the sound recordings that are not protected by copyright.
A. Distinction between a musical composition and a sound recording under 1909 Act.
 “Sound recordings and their underlying musical compositions are separate works with their own distinct copyrights. When a copyrighted song is recorded on a phonorecord, there are two separate copyrights: one in the musical composition and the other in the sound recording. The rights of a copyright in a sound recording do not extend to the song itself, and vice versa.” (James W. Newton v. Diamond, (2002) 204 F. Supp. 2d 1244.)
The 1909 Copyright Act governed rights in musical compositions until January 1, 1978. (ABKCO Music, Inc. v. LaVere (9th Cir. 2000) 217 F.3d 684, citing La Cienega Music Co. v. ZZ Top (9th Cir. 1995) 53 F.3d 950.) “In 1997 Congress amended the Copyright Act to provide that the distribution of a phonorecord to the public before January 1, 1978 did not constitute publication of a musical composition embodied in that phonorecord under the 1909 Copyright Act.” (Id.)
“[T]he recordation of a musical composition by mechanical means did not make the record … a ‘copy’ of the composition. … [M]usical composition itself was a thing apart from its performance on a phonograph record.” (Rosette v. Rainbo Record Mfg. Corp. (S.D.N.Y. 1973) 354 F.Supp. 1183.)
B. Unprotected material as irrelevant and prejudicial evidence. 
“Taurus” was created and registered under the Copyright Act of 1909, which affords protection to compositions only upon their publication. Congress clarified that the release of a phonographic record is not a publication for purposes of the 1909 Act, and never was. The copyright deposit sheets, rather than the sound recordings, are the only offered publications of the compositions. In other words, Plaintiff intends to produce before the jury evidence that is not protected under copyright. Accordingly, this evidence is irrelevant and inadmissible. The musical composition, performed with the distinctive sound elements created by Spirit’s unique techniques, is not protected by copyright law. 
The sheet music composition of “Taurus,” which is the only protected material, cannot be compared with the unique musical sound, playing, and performance technique of “Stairway to Heaven” by Led Zeppelin. The admission of the musical recordings will create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.
In sum, the relevant portion of Plaintiff's musical composition is not subject to copyright protection as a matter of law. Plaintiff's and Defendant’s performance techniques are not at issue in this litigation.
4. CONCLUSION
Based upon all the above, Defendant respectfully requests that this Court enter an order to preclude the jury from hearing video recordings of “Taurus” and “Stairway to Heaven.”


DATED: October 16, 2018				

							By: 													       JOE SMITH
       Attorney for Defendants
       LED ZEPPELIN
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SONOMA
	[bookmark: Parties]__________________ [name],
		           Plaintiff,
	vs.
__________________ [name],
		        Defendant.
	[bookmark: CaseNumber]  Case No.___________________
ORDER GRANTING MOTION 
[bookmark: _GoBack]
Date:
Time: 
Dept.: 
Hearing judge:

	
	



	Application having been made __________________ [by or on behalf of] __________________ [moving party], and good cause appearing therefore,
	IT IS ORDERED that: (State the order you are seeking).

								Dated: __________________ 

Signed: __________________, Judge of the Superior Court
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