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	Case No.: SCV-175888

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF DEBBIE WILSON’s MOTION FOR ORDER COMPELLING RESPONSES TO REQUEST FOR PRODUCTION OF DOCUMENTS, SET ONE, AND FOR SANCTIONS;



I. INTRODUCTION

This Motion arises out of Defendant CALIFORNIA AUTISM FOUNDATION, INC.’s (hereafter “CAF”) failure to respond to a request to produce all statements, obtained from Plaintiff DEBBIE WILSON. Plaintiff seeks an order based on the Code of Civil Procedure section 2031.310, subdivision (a), compelling Defendant to produce a requested recorded statement given by Plaintiff to CAF’s insurance adjuster from ADJUSTING & Co. 

Defendant Henry Prado (hereafter “Prado”,) a severely autistic adult male, assaulted Debbie Wilson, a 52 year old checker at Safeway. Prado visited 
Safeway with a much smaller female attendant from CAF when he became agitated and attacked Debbie from behind, grabbing her by the hair, yanking her neck and shoulder and her right hand was stuck under the register drawer as she was pulled to the ground. Debbie suffered right shoulder’s supraspinatus tendonitis and fraying and a 5mm C5-6 disc protrusion of her cervical spine. Debbie needed physical therapy, epidural injections and a cervical surgery.

Three months after the attack, and before retaining legal representation, Debbie provided a recorded interview about the incident to an insurance adjuster from ADJUSTING & Co., who represented CAF.

After almost a year, Debbie recalls giving the statement but does not recall what she said. She experiences memory deficiency due to the medication she takes for pain from her injuries.  The attack and the injuries were so painful that she suffers from post-traumatic stress disorder.  She needs her statement, to refresh her memory. 
The failure of CAF to produce the document is intentional and without substantial justification. CAF’s counsel Randolph White failed to produce a privilege log by objecting without responding to requests NO.3 and NO.4. CAF’s Response to Request for Production of Documents, Set One. He also failed to meet and confer, as required, with Plaintiff’s counsel, and he abused the discovery process.

Plaintiff also seeks an award of $3,000.00 in monetary sanctions against CAF because CAF’s counsel failed to produce a privilege log, failed to meet and confer with her counsel, and misused the discovery process. The bases for this amount are set forth in the Declaration of Clara E. Diez and the Declaration of Nikolas Pelekis.

///
///

II. ARGUMENT

Plaintiff moves for a Motion to Compel Defendant to produce her statement because it is relevant and relates to the non-privileged matter of Plaintiff’s own statement to an insurance adjuster before she hired a lawyer.  CAF objected without responding to Plaintiff’s request to produce her own statement described above.  Code of Civil Procedure section 2031.310, subdivision (a)(3) permits an objection to the response for production of documents “if the objection in the response is without merit,” as is our case.  CAF misused the discovery process by failing to produce a privilege log, as required, and by failing to meet and confer when reasonably requested to do so.

A. THIS COURT SHOULD ISSUE AN ORDER COMPELLING PRODUCTION OF PLAINTIFF’S STATEMENT BECAUSE IT IS RELEVANT AND NOT PRIVILEGED.
The Code of Civil Procedure section 2017.010 states that “unless otherwise limited by order of the court in accordance with this title, any party may obtain discovery regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action or to the determination of any motion made in that action, if the matter either is itself admissible in evidence or appears reasonably calculated to lead to the discovery of admissible evidence.” Plaintiff’s statement is relevant because it concerns the factual base that supports her complaint.  In this statement Plaintiff describes the incident, the injury, her pain and suffering. This statement is relevant and based on the analysis below it is not privileged which means is discoverable. 
Code of Civil Procedure section 2018.030, subdivision (a), provides that “writing that reflects an attorney’s impressions, conclusions, opinions, or legal research or theories is not discoverable under any circumstances.” Plaintiff’s statement was given to an insurance adjuster and not to CAF’s attorney as a
result it is not a privileged statement.  
The document Plaintiff asks for is not an attorney’s work-product but a simple copy of her own statement given to an insurance adjuster.  It does not reflect CAF’s counsel’s impressions or opinions or any other lawyer’s opinion.  The law states that “denial of discovery will unfairly prejudice the party seeking discovery in preparing that party’s claim or defense or will result in an injustice” (Code Civ. Proc., § 2018.030, subd. (b).) CAF’s denial to produce the statement sets an unreasonable inconveniency on Plaintiff. 
According to Holm v. Superior Court of S.F. (1954) 42 Cal.2d 500 [267 P.2d 1025], a statement that was given by the plaintiff to an investigator cannot be considered protected under the attorney-client privilege. “She merely seeks the record of a communication which she herself made in an "arm's length" conversation and which was transmitted to her adversaries' attorneys. Clearly as to the document embodying this communication there is no attorney-client relationship, the communication was not made nor intended to be in confidence, and the privilege did not attach. Accordingly the document can properly be reached under the statutory provisions.” (Holm v. Superior Court of S.F. (1954) 42 Cal.2d 500 at p.508.) 
In Clark v. Superior Court of San Mateo County (1960) 177 Cal.App.2d 577 [2 Cal.Rptr. 375,] a witness statement held by an insurance carrier that was providing a defense was ordered produced. "In such a situation the attorneys for the insurance company must be treated as the defendants' attorney and any material which is in their possession, custody or control solely because of this relationship is also in the possession, custody or control of the defendants. . . . To hold otherwise would allow parties to defeat the purpose of the statute."
In addition, Wilson v. Superior Court (1964) 226 Cal.2d 715, 723 [38 Cal.Rptr. 255, 260] held that “[N]or, under any circumstances, would the observations of that investigator at the time of taking her statement, nor the statements made by him to her, be within any privilege known to our law.” An attorney/consultant-client privilege does not apply for the same reason.  Plaintiff does not demand privileged communications between Defendant CAF and its counsel.  The court previously held, under very similar circumstances, that a statement made by the plaintiff to a defendant’s investigator was not privileged. Similarly in our case, Plaintiff does not request privileged communications between CAF and his counsel.
CAF’s objections are ill-founded. The attorney work-product doctrine applies only to documents reflecting an attorney’s thoughts, opinions, and impressions about the case.  Plaintiff does not request for an attorney work product but just a copy of her own recorded statement given to an insurance adjuster’s questions.  Neither the attorney-client and attorney work product and/or attorney consultant privileges apply to Plaintiff’s requests. Consequently, CAF’s objections are unsubstantiated.

Based on the precedent cases above, it is proven that the attorney-client privilege does not apply to Plaintiff’s statement which means that the statement is discoverable.
On the other hand, the cases presented by CAF (Coito v. Superior Court (2012) 54 Cal.4th 480 [142 Cal.Rptr.3d 607, 278 P.3d 860] and Nacht & Lewis Architects v. Superior Court (1996) 47 Cal.App.4th 214 [54 Cal.Rptr.2d 575].) do not support defendant’s position.  On the contrary they are either adverse to CAF or do not apply.
Firstly, according to Nacht & Lewis, “statements written or recorded independently by witnesses neither reflect an attorney's evaluation of the case nor constitute derivative material, and therefore are neither absolute nor qualified work product.”  (Nacht & Lewis, supra, 47 Cal.App.4th at p. 218.)  Noticeably, CAF presents a case which is inapplicable. CAF bases its case on 
tenuous foundations and this way wastes Plaintiff’s and the Court’s time. This practice constitutes discovery abuse and it’s a ground for Plaintiff to request for monetary sanctions.
Furthermore in Coito, the court found that “only derivative or interpretive material—material created by or derived from an attorney's work reflecting the attorney's evaluation of the law or facts—constitutes work product.”  Both in Coito and our case, an insurance adjuster and not the attorney took the plaintiff’s statement. 
Additionally in Coito was held that “A party seeking disclosure has the burden of establishing that denial of disclosure will unfairly prejudice the party in preparing its claim or defense or will result in an injustice.”  (Coito, supra, 54 Cal.4th at p. 499.) According to this the court barely found the plaintiff’s statement to be qualified privileged.  The defendant must produce plaintiff’s statement if plaintiff is unable to obtain the equivalent without required burden. CAF’s refusal to provide Plaintiff with her own statement creates a burden for her.  Debbie suffered a severe injury and which created memory issues and now she is not able to clearly remember the details of the incident.
B. THIS COURT SHOULD ISSUE AN ORDER COMPELLING CAF TO PAY MONETARY SANCTIONS BECAUSE CAF FAILED TO PROVIDE A PRIVILEGE LOG, FAILED TO MEET AND CONFER, AND ABUSED THE DISCOVERY PROCESS BY PROVIDING INSUPPORTABLE PRIVILEGE OBJECTIONS. 

Plaintiff requests this court for an order compelling CAF to pay monetary sanctions of $3,000.00 because CAF failed to produce a privilege log, failed to meet and confer with Plaintiff’s counsel, and abused the discovery process.  

1.
Defendant failed to produce a privilege log.
Code of Civil Procedure section 2031.240, subdivision (c)(1), states: “If an objection is based on a claim of privilege or a claim that the information sought is protected work product, the response shall provide sufficient factual information for other parties to evaluate the merits of that claim, including, if necessary, a privilege log.” CAF’s refusal to provide Debbie’s statement is against the law.
2.
Defendant failed to meet and confer.
Code of Civil Procedure section 2031.310, subdivision (a)(3) permits an objection to the response for production of documents “if the objection in the response is without merit,” In our case CAF’s objection to the request for production of documents is “without merit.” As a result, Plaintiff s counsel attempted to meet and confer with CAF’s counsel to find a solution. CAF’s counsel failed to respond to Plaintiff’s counsel’s approaches.  Plaintiff made good faith efforts repetitively via phone, e-mail, and regular U.S. mail without any response.  Because CAF’s counsel failed to respond, “the court shall impose a monetary sanction ordering that any party or attorney who fails to confer as required pay the reasonable expenses, including attorney’s fees, incurred by anyone as a result of that conduct.”  (Code Civ. Proc., § 2023.020.)
3.
Defendant abused/misused the discovery process.
CAF’s objection claiming that Plaintiff’s own statement is covered by attorney-client privilege and attorney work product doctrine is groundless. CAF’s counsel abused the discovery process when he failed to respond to Plaintiff’s counsel’s approaches to meet and confer in order to find a solution. For these reasons, Plaintiff is entitled to monetary sanctions (Code Civ. Proc., § 2023.020) and she requests the amount of $3,000.00. The bases for this amount are set forth in the Declaration of Clara E. Diez and the Declaration of Nikolas Pelekis.
This court should issue an order requiring CAF to produce the requested statement because it is relevant to the issues of this case and it is non-privileged.  CAF’s failure to produce the document lacks legitimate reasoning. CAF failed to produce a privilege log, failed to meet and confer, and abused the discovery process.

III. CONCLUSION


For all the reasons stated above, Plaintiff respectfully requests that this 
Court orders Defendant CAF to produce Plaintiff’s recorded statement given to CAF’s insurance adjuster from ADJUSTING & Co., three months after the attack and before Debbie retained counsel in this matter. Plaintiff also respectfully requests monetary sanctions in the amount of $3,000.00 for filling fees and the work of attorney Clara E. Diez and paralegal Nikolas Pelekis.

DATED:
 



Respectfully Submitted
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