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Name, Address and Telephone Number 
____________________________

____________________________

____________________________

____________________________

□ Self-Represented 
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF _________________
________________________________________
) 
Case No.  ________________








)

________________________________________
)
□ Ex Parte Application for Order

Petitioner or Plaintiff or Case Title

)
    Setting-Aside Judgment or Order of

(vs.)





)
    Dismissal (uncontested matter);







)
    Points and Authorities; Declaration







)


________________________________________,
)
□ Notice of Hearing and Motion for

Respondent or Defendant or Blank.

)
    Order Setting-Aside Judgment or Order







)
    of Dismissal (contested matter)








)
    Points and Authorities; Declaration








)








)
□ Request that an Omitted Proof of








)
    Service or Other Document Be Received








)








)
□ Request that the Omitted Proof of








)
    Service or Other Document Be Ordered








) 
    Filed nunc pro tunc to Facilitate the Order








)
    Requested








)










)
(Order Submitted Separately)








)








)
Hearing Date: 
___________







)
Time:

___________







)
Department:
___________
_________________________________________
)

    
I
NOTICE AS REQUIRED BY LAW


□NOTICE IS HEREBY GIVEN that a hearing on Plaintiff/Petitioner’s motion for an Order to Set Aside the Judgment or Order of Dismissal has been scheduled to commence at (time) _________ a.m./p.m. on (date) _______________ in Department ____ of this Court, located at (address:) _______________ (City:) ____________, (Zip:) ___________.  The motion will be made upon the grounds stated in Code of Civil Procedure section 473, subdivision (b), as factually declared in the Declaration of the Plaintiff/Petitioner below.

□EX PARTE APPLICATION IS MADE because there is no “opposing party” in this case.

II

MOTION/APPLICATION FOR ORDER
1.  □Plaintiff/Petitioner, (name) _______________, does hereby move the court for an order setting aside the judgment or order of dismissal entered in this action on (date)____________________.
2. □Plaintiff/Petitioner does further move for an order ①permitting Plaintiff/Petitioner to file the document identified below, □②vacating the judgment or order of dismissal that was entered in this action on (date)________________________.and/or □③reversing the judgment and granting the Petition that the Plaintiff/Petitioner filed:
(Identify the document that should have been filed and that could have been filed but for the mistake or error:) ____________________________________________________________________________________

3.  This motion is brought because the judgment of dismissal was entered by Plaintiff’s mistake, inadvertence, surprise or excusable neglect – as set forth in full in Part III below
Dated: _____________________ ____, 2020


Respectfully submitted,







__________________________________







Plaintiff/Petitioner’s Signature







__________________________________







Printed Name

III 

DECLARATION

1. I am the plaintiff/petitioner in this action.  I am asking the court to set aside the judgment or order of dismissal in this case. 2 or 3 below
2. □ I did not appear because:

· Due to inadvertence I did not appear at the hearing/trial in the case because
· I was unable to come to the court because of the following medical emergency:___________________________________________________________________________________________________________________________ __________________________________________________________________

· Other:_________________________________________________________________________________________________________________________________________________________________________________________________
· I, (name) ________________________, Plaintiff is this case, acknowledge that the Defendant complied with the stipulation in that they vacated by the agreed upon date.  However, ______________________________________________________________________________________________________________________________________________________________________________________________________

3.  □ The record was incomplete – and the Court was without jurisdiction on (date)________________________ to grant relief – because a proof of service or other document that was required to be filed was not of record for reason of mistake, inadvertence, surprise or excusable neglect, as follows:  _________________________________________________________________ 

____________________________________________________________ 

____________________________________________________________ 

____________________________________________________________ 

____________________________________________________________ 


The same is true of my own knowledge.  I declare under penalty of perjury under laws of the State of California that the foregoing is true and correct.

Executed on (date:) _______________ at (city:)_________________ , California.







__________________________________







Plaintiff/Petitioner’s Signature







__________________________________







Printed Name

IV
POINTS AND AUTHORITIES

1. The Court should vacate the judgment or order of dismissal on the ground of mistake and/or inadvertence pursuant to Code of Civil Procedure Section 473, subdivision (b).
a. Statutory Requirements.  The court has authority to relieve, on any terms as may be just, a party or a party’s legal representation from a judgment, dismissal, order, or other proceeding taken against the party because of the party’s mistake and/or inadvertence.

b. Vacating Judgment of Dismissal Proper.  It is proper to vacate a judgment of dismissal on the ground of mistake and/or inadvertence by a motion pursuant to Code of Civil Procedure Section 473 if the motion has the necessary factual support (Martin v. Cook (1977) 68 Cal. App. 3d 799, 807; Bergloff v. Reynolds (1960 181 Cal. App. 2d 349, 355.)
2.
Courts of law and courts of equity, from very early times, have exercised the power of entering Judgments and Orders nunc pro tunc, in order that the rights of the litigant (who was himself or herself not at fault) should not be impaired or lost.  Estate of Pillsbury (1917) 175 Cal. 454, 461.   The power to enter judgments nunc pro tunc is inherent in the courts, and an order for the entry of a judgment nunc pro tunc is allowed as justice may require, in view of the circumstances of the particular case.   In re Marriage of Mallory (1997) 55 Cal.App.4th 1165, 1177; Norton v. Pomona (1935) 5 Cal.2d 54, 62; 13 California Points and Authorities § 131.20 (Matthew-Bender, 2019). 

“When the state of the record or the minutes kept by the court or clerk show that a suitor was entitled to a particular judgment but that the judgment was not entered when it might have been, such judgment may subsequently be entered so as to relate back to the time when it should have been entered, provided the delay was not caused by the party applying.” Norton v. Pomona, supra, 5 Cal.2d at p. 62. 

“Such an order should be granted or refused as justice may require in view of the circumstances of a particular case.”  Estate of Pillsbury, supra, 175 Cal. 454 at p. 461.  

The court may allow the proof of service to be amended and filed nunc pro tunc as of the date of the judgment, where such proof appears to have been defective or insufficient when the judgment was entered.  Herman v. Santee (1894) 103 Cal. 519, 523-525.
The Court should permit the record to be corrected to reflect the Facts – and enter an order directing that the proof of service, or other document that was required to be filed in this case, be filed nunc pro tunc, such that the record that was not complete on (date)________________________ and which caused the Judgment of Dismissal will be complete, etc., and the judgment reversed.  
V

 PRAYER FOR RELIEF
· Plaintiff/Petitioner (name) _________________ requests the court to order that the Judgment or Order of Dismissal entered on (date) ___________________ be set aside □ and, if applicable, vacated; □that the omitted proof of service or other document that was missing from the file on (date) ___________________ be filed nunc pro tunc as of (date) ___________________ , which was the date it should have been of record; □ and that the Judgment be reversed.
· Plaintiff/Petitioner (name) _________________ be given leave to: __________________________________________________________________________________________________________________________________________________________________ __________________________________________________________________________________________________________________________________________________________________ 
· Other requests: __________________________________________________________________________________________________________________________________________________________________ __________________________________________________________________________________________________________________________________________________________________ 
Dated: _____________________ ____, 20____


Respectfully submitted,







__________________________________







Plaintiff/Petitioner’s Signature







__________________________________







Printed Name
Motion to Set Aside Judgment or Order of Dismissal
Motion to Set Aside Judgment of Dismissal
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