

Name, Address and Telephone Number 
____________________________

____________________________

____________________________

____________________________

□Plaintiff □Defendant Self-Represented

SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________

______________________________,
)

Case No. ____________




 Plaintiff,

)


 

)
DECLARATION OF NOTICE ON EX 

)

PARTE APPLICATION FOR ORDER



vs.


)

QUASHING SERVICE OF IMPROPERLY 





)

NOTICED MOTION 

______________________________
)













)


 

______________________________
)
        □ THE OTHER-SIDE WAS GIVEN


)

 NOTICE OF THIS APPLICATION
                                 Defendant(s).

)
        □ THE OTHER-SIDE CONSENTED









 TO TAKING THE IMPROPERLY
____________________________________
   NOTICED MOTION OFF-CALENDAR      
□Plaintiff □Defendant gave advance notice of this ex parte application to advance the Hearing Date of his/her claim of exemption as to some or all of his/her earnings in accordance with Cal. Rules of Ct. Rules 3.1203 and 3.1204. How and to whom notice was given was as follows:

The other side was noticed on _______________ ___, ______ at Time: _________ 
            The response received was: _________________________________________________

The same is true of my own knowledge.  I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated
______________________ ______, ________
         ________________________________________
     

       Signature of Party
Name, Address and Telephone Number 
____________________________

____________________________

____________________________

____________________________

□ Self-Represented
SUPERIOR COURT OF CALIFORNIA, COUNTY OF __________________
______________________________,
)

Case No. ____________



 Plaintiff,

)


 
)
EX PARTE APPLICATION FOR ORDER 
)

QUASHING SERVICE OF MOTION,



vs.


)

ON GROUNDS OF INADEQUATE







)
 
NOTICE
______________________________
)









)

Code Civ. Proc. §1005, subd. (b); Fam.
 

______________________________
)

Code § 12; Cal. Rules of Ct., Rule 3.1300)






)







)

Ex Parte Hearing Date __________________ Time ______________  
Defendant(s).

)

 
                                                      



)

Hearing Judge’s Name_____________________________________
____________________________________
 
 I
APPLICATION


□Plaintiff □Defendant [Name:] ____________________respectfully requests that an Order of the Superior Court issue quashing service of the motion filed on [Date:] ________________ and □personally served □postmarked on [Date:] _________________, for a Hearing [Date:] ________________ - on grounds of inadequacy of notice.
II

Facts


Attached hereto and marked Exhibit A is a copy of the motion – with the Hearing date noticed [Exhibit A]; attached hereto and Marked Exhibit B is a copy of the envelope in which Exhibit A was mailed [Exhibit B].  This evidence establishes that Exhibit A was mailed [Number:] ____ days before the Hearing date that was noticed, or within 1 day thereof.  
III
THE LAW

Code of Civil Procedure section 1005, subdivision (b) states 

(b) Unless otherwise ordered or specifically provided by law, all moving and supporting papers shall be served and filed at least 16 court days before the hearing. The moving and supporting papers served shall be a copy of the papers filed or to be filed with the court. However, if the notice is served by mail, the required 16-day period of notice before the hearing shall be increased by five calendar days if the place of mailing and the place of address are within the State of California, 10 calendar days if either the place of mailing or the place of address is outside the State of California but within the United States, and 20 calendar days if either the place of mailing or the place of address is outside the United States, and if the notice is served by facsimile transmission, express mail, or another method of delivery providing for overnight delivery, the required 16-day period of notice before the hearing shall be increased by two calendar days. Section 1013, which extends the time within which a right may be exercised or an act may be done, does not apply to a notice of motion, papers opposing a motion, or reply papers governed by this section. All papers opposing a motion so noticed shall be filed with the court and a copy served on each party at least nine court days, and all reply papers at least five court days before the hearing.

The court, or a judge thereof, may prescribe a shorter time.
IV
ARGUMENT

While the court, or a judge thereof, may prescribe a shorter time, this court, or a judge thereof, did not shorten time. (Italics for emphasis.) In giving construct to “shall” in Code of Civil Procedure section 1005, California law is that “Shall” is mandatory and “may” is permissive. (Family Code section 12, Business & Professions Code section 19, Corporations Code section 15, Labor Code section 15, Probate Code Section 12, Vehicle Code section 15.) “Shall not” and “may not” are prohibitory. (Family Code section 12.)  Code of Civil Procedure section 1005, subdivision (b) contains five instances of “shall.”  

1.  Unless otherwise ordered or specifically provided by law, all moving and supporting papers shall be served and filed at least 16 court days before the hearing;


2. The moving and supporting papers served shall be a copy of the papers filed or to be filed with the court;


3. However, if the notice is served by mail, the required 16-day period of notice before the hearing shall be increased by five calendar days if the place of mailing and the place of address are within the State of California … and if the notice is served by facsimile transmission, express mail, or another method of delivery providing for overnight delivery, the required 16-day period of notice before the hearing shall be increased by two calendar days.



4. All papers opposing a motion so noticed shall be filed with the court and a copy served on each party at least nine court days, and all reply papers at least five court days before the hearing.


The evidence speaks for itself.  Time was not shortened. □Plaintiff □Defendant was not given the required □16 Court Days □16 Court Days + 2 or 5 Calendar Days advance notice of the Hearing.  (Italics, for emphasis.)  The motion of □Defendant □Plaintiff must be taken off calendar – and renoticed in accordance with Section 1005(b)
Dated: _____________________ ____, 20____

Respectfully submitted,







__________________________________







Party’s  Signature







__________________________________







Printed Name

VERIFICATION

I HAVE READ THE FOREGOING AND KNOW THE CONTENTS THEREOF.  All of the foregoing is true of my own knowledge except as to those matters declared on information and belief, and as to those matters I believe them to be true.  I declare under penalty of perjury under the laws of the State of California that all of the foregoing, including any attachments, is true and correct of my own personal knowledge, except as to those matters declared on information and belief, and as to those matters, I am informed and believe them to be true.


Dated: _____________________ ____, 20___

Respectfully submitted,







__________________________________







Party’s Signature







__________________________________







Printed Name
Name, Address and Telephone Number 
____________________________

____________________________

____________________________

____________________________

□ Self-Represented
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ________________
______________________________,
)
Case No. ____________




 Plaintiff,

)


 

)           ORDER QUASHING SERVICE OF MOTION 

)





vs.


)













)
(Code Civ. Proc. § 1005, subd. (b)) 
______________________________
)










)
Ex Parte Hearing Date __________________ Time ______________  


______________________________
)



                             
Defendant(s).

)
Hearing Judge’s Name _____________________________________
 
____________________________________
 

     The within application for an Order quashing service of the motion filed on [Date:] ________________ and □personally served □postmarked on [Date:] _________________, for a Hearing Date of [Date:] ________________  was received ex parte and thereafter came on regularly upon an order shortening time for Hearing on _______________________ ____, 20___.  On proof made to the satisfaction of the court that the motion ought to be Granted or Denied, IT IS ORDERED that the motion be and hereby is _____________.   □The motion filed on [Date:] ________________ and □personally served □postmarked on [Date:] _________________, for a Hearing Date of [Date:] ________________ is hereby removed from the calendar.  
    Dated:  ______________________ 

              ________________________________________
     

              Judge of the Superior Court
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